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DIGEST 

Determination of Bureau of Indian Affairs that a firm meets 
eligibility criteria for responding to Buy Indian Act 
procurement will not be disturbed by the General Accounting 
Office where not shown to be unreasonable, arbitrary, 
capricious or contrary to law or regulation. 

DBCI S I ON 

Northwest Piping, Inc., protests the award of a contract to 
Flickertail Paving and Supply under invitation for bids 
(IFB) No. RDSAOO-0635, issued by the Bureau of Indian 
Affairs (BIA), Department of the Interior, for paving 
approximately 5 miles of road on the Fort Berthold Indian 
Reservation, North Dakota. Northwest alleges that the 
awardee does not qualify as a 51 percent “Buy Indian” 
concern as required by the IFB, which was set aside for 
such concerns pursuant to the Buy Indian Act, 25 U . S . C .  
S 4 7  (1982). Northwest alleges further that BIA has 
violated the Administrative Procedures Act, 15 U . S . C .  5 553 
(19821, by redefining what constitutes an Indian-owned 
concern from 100 percent owned to 51 percent owned without 
following mandatory rule-making procedures. 

We deny the protest in part and dismiss it in part. 

Flickertail submitted the low bid and Northwest the second 
low bid on July 1 4 ,  1988. On July 15 Northwest protested to 
BIA against the possible award of the contract to 
Flickertail and requested that the pending award be delayed 
until Northwest submitted a detailed written protest. On 
July 29 the contracting officer asked Northwest for a 
detailed written protest by August 4 .  

On August 2, Northwest protested that Flickertail’s bid 
should be rejected because that firm did not qualify as a 
51 percent Indian-owned concern since it was affiliated with 
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Mayo C o n s t r u c t i o n  C o r p o r a t i o n ,  a non-Indian-owned enter- 
p r i s e .  
s e r v e d  as t h e  s e c r e t a r y ,  treasurer and d i r e c t o r  of Mayo and 
a l s o  was t h e  p a r t n e r  o f  Barbara Mayo, t h e  I n d i a n  owner of a 
51 p e r c e n t  i n t e re s t  i n  F l i c k e r t a i l .  Northwest  contended 
t h a t  t h i s  a f f i l i a t i o n  of a non-Indian f i r m  w i t h  F l i c k e r t a i l  
removes it from t h e  s t a t u s  of an  Indian-owned conce rn ,  and 
t h a t ,  t h e r e f o r e ,  F l i c k e r t a i l ' s  b id  shou ld  be r e j e c t e d .  The 
c o n t r a c t i n g  o f f i c e r  determined t h a t  F l i c k e r t a i l  m e t  t h e  
r equ i r emen t s  of a 51 p e r c e n t  Indian-owned concern  wi th  n o  
a f f i l i a t e s ,  d e n i e d  N o r t h w e s t ' s  p r o t e s t  and awarded t h e  
c o n t r a c t  t o  F l i c k e r t a i l .  

Northwest  s u b m i t t e d  e v i d e n c e  t h a t  Gregory Mayo 

Nor thwes t  t h e n  p r o t e s t e d  t o  t h i s  O f f  ice m a i n t a i n i n g  t h a t  
F l i c k e r t a i l  d o e s  n o t  q u a l i f y  as a 5 1  p e r c e n t  Indian-owned 
conce rn  due t o  i ts  a f f i l i a t i o n  w i t h  Mayo, a non-Indian 
f i r m .  Northwest  n o t e s  t h a t  b o t h  F l i c k e r t a i l  and Mayo h a v e  
t h e  same p h y s i c a l  l o c a t i o n ;  a non-Indian i n d i v i d u a l  is  t h e  
4 9  p e r c e n t  p a r t n e r  of F l i c k e r t a i l  as w e l l  as a d i r e c t o r ,  
o f f i c e r  and p r imary  owner of Mayo, and b o t h  Mayo and 
F l i c k e r t a i l  admit t h a t  t h e y  are related conce rns .  

T h i s  O f f i c e  has  c o n s i s t e n t l y  h e l d  t h a t  who q u a l i f i e s  as a 
BUY I n d i a n  conce rn  is a d e t e r m i n a t i o n  o v e r  which t h e  B I A  
has c o n s i d e r a b l e  d i s c r e t i o n a r y  a u t h o r i t y .  The S e c r e t a r y  of 
t h e  I n t e r i o r ,  a c t i n g  t h r o u g h  t h e  B I A  Commissioner, h a s  broad  
d i s c r e t i o n a r y  a u t h o r i t y  t o  implement t h e  Buy I n d i a n  A c t ,  and 
we have  h e l d  t h a t  d e f i n i n g  t h e  c r i t e r i a  a f i r m  must meet t o  
q u a l i f y  as a n  I n d i a n  e n t e r p r i s e ,  and t h e  quantum of ev idence  
r e q u i r e d  t o  e s t a b l i s h  compl iance  wi th  t h e  c r i t e r i a ,  f a l l s  
w i t h i n  t h a t  broad d i s c r e t i o n .  White B u f f a l o  C o n s t r u c t i o n  

1[61; Department of  t h e  I n t e r i o r - - R e q u e s t  f o r  Advance 
D e c i s i o n ,  B-188888 ,  Dec. 1 2 ,  1 9 7 7 ,  77-2 CPD lf 4 5 4 .  W e  w i l l  
d i s t u r b  such  d e c i s i o n s  t h e r e f o r e ,  o n l y  where t h e y  are 
unreasonab le ,  a r b i t r a r y ,  c a p r i c i o u s  o r  i n  v i o l a t i o n  of a 
l a w  o r  r e g u l a t i o n .  - Id .  

The B I A  based its d e t e r m i n a t i o n  t h a t  F l i c k e r t a i l  q u a l i f i e s  
under t h e  Buy I n d i a n  A c t  on s e v e r a l  f a c t o r s .  F i r s t ,  
F l i c k e r t a i l  c e r t i f i e d  i n  i t s  b i d  t h a t  it was a 51 p e r c e n t  
Indian-owned and c o n t r o l l e d  b u s i n e s s  and a f f i r m e d  t h a t  i t  
w a s  a whol ly  owned b u s i n e s s  concern  and had no a f f i l i a t e s ,  
e i t h e r  d i r e c t l y  o r  i n d i r e c t l y .  I n  t h i s  r e g a r d ,  
Barbara Mayo, who owns 51 p e r c e n t  of F l i c k e r t a i l ,  is 
ce r t i f i ed  t o  be o f  I n d i a n  blood and a n  e n r o l l e d  member o f  
t h e  three a f f i l i a t e d  t r i b e s  on t h e  F o r t  Berthold Reserva- 
t i o n .  A l e t t e r  dated A p r i l  8 ,  1 9 8 3 ,  i s sued  by B I A ' s  C h i e f ,  
Branch of C o n t r a c t  S e r v i c e s ,  Faci l i t ies  Eng inee r ing  S t a f f ,  
Albuquerque,  N e w  Mexico, was a l s o  i n c l u d e d  i n  F l i c k e r t a i l ' s  

, 88-1 CPD I n c . ,  B-228419,  J a n .  2 2 ,  1 9 8 8 ,  6 7  Comp. Gen. - 
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b i d ,  and s t a t e d  t h a t  F l i c k e r t a i l  q u a l i f i e d  as a 51 pe rcen t  
Indian-owned bus iness  . 
The B I A  f u r t h e r  contends t h a t  t h e  c r e d i t  r e p o r t  t h a t  
Northwest submit ted t o  prove t h e  a f f i l i a t i o n  between Mayo 
and F l i c k e r t a i l  f a i l s  t o  s u b s t a n t i a t e  i ts  claim. The B I A  
a rgues  t h a t  i n  fact  t h e  r e p o r t  shows t h a t  t h e r e  are no l o a n s  
a n d  guarantees  between F l i c k e r t a i l  and Mayo and t h a t  
F l i cke r t a i l  rents  i t s  own f a c i l i t i e s ,  has a n  e s t a b l i s h e d  
record-keeping system, r e p o r t s  under i t s  own name t o  t h e  
I n t e r n a l  Revenue Se rv ice ,  and has e s t a b l i s h e d  i t s  own 
bus iness  t r a c k  record i n  p r i o r  f e d e r a l ,  s t a t e ,  municipal  and 
county government c o n t r a c t s .  Based upon t h e s e  f a c t s ,  t h e  
B I A  concluded t h a t  F l i c k e r t a i l  q u a l i f i e d  as an Indian-owned 
concern. W e  cannot  f i n d  t h a t  t h e  agency 's  de te rmina t ion  
t h a t  F l i c k e r t a i l  q u a l i f i e s  as an  Indian-owned concern was 
unreasonable,  a r b i t r a r y ,  c a p r i c i o u s  o r  i n  v i o l a t i o n  of l a w  
o r  r egu la t ion .  

On November 4 ,  Northwest submit ted a n  amended p r o t e s t  t o  
ou r  Off ice  i n  which it contended f o r  t h e  f i r s t  t i m e  t h a t  B I A  
v i o l a t e d  t h e  Admin i s t r a t ive  Procedures  A c t ,  5 U.S.C. 5 553, 
with r e s p e c t  t o  its formal rule-making procedures .  
Northwest contends t h a t  a l though since 1971 it h a s  been t h e  
p o l i c y  of t h e  B I A  t o  r e s t r i c t  compet i t ion  i n  Buy Indian set 
a s i d e s  t o  1 0 0  p e r c e n t  Indian-owned and operated concerns,  on 
January  1 2 ,  1988, B I A  changed t h i s  c r i t e r i o n  t o  51 pe rcen t  
Indian-owned and operated.  Northwest contends t h a t  t h i s  
change c o n s t i t u t e s  a " r u l e "  under t h e  Adminis t ra t ive  
Procedures  A c t ,  and, as such, t h i s  change may not  be app l i ed  
u n t i l  t he  agency has  completed t h e  mandatory formal rule- 
making procedures  conta ined  i n  5 U.S.C.  § 553. On J u n e  30, 
1988, B I A  pub l i sh  a proposed r u l e  i n  t h e  Federa l  Reg i s t e r  
implementing t h e  51 p e r c e n t  I n d i a n  ownership c r i t e r i o n  f o r  
s o l i c i t a t i o n s  set  a s i d e  under t h e  Buy Indian A c t .  No f i n a l  
r u l e  has been publ ished.  

The B I A  contends t h a t  our O f f i c e  should not  cons ide r  t h i s  
i s s u e ,  since t h e  51 pe rcen t  rule was apparent  on t h e  f ace  of  
t h e  I F B ,  such  t h a t  t h i s  p r o t e s t  b a s i s  is untimely under our 
Bid P r o t e s t  Regula t ions ,  4 C.F.R. § 21.2  (1988) .  In  t h e  
a l t e r n a t i v e ,  t h e  c o n t r a c t i n g  agency argues t h a t  t h e  new 
d e f i n i t i o n  of a q u a l i f y i n g  Indian-owned concern is  not a 
r u l e ,  b u t  r a t h e r  i s  merely an i n t e r n a l  po l i cy  change, which 
does not  g ive  r ise  t o  en fo rceab le  r i g h t s  on t h e  p a r t  of 
b idde r s .  wSee B l u e  Lake F o r e s t  Products ,  I n c .  8 8-224263, 
Feb. 9 ,  1 9 8 7 ,  87-1 CPD 11 135. 

W e  ag ree  w i t h  t h e  B I A  t h a t  t h i s  i s s u e  is untimely under our 
B i d  P r o t e s t  Regulat ions.  The IFB, i s sued  on June 6,  1988, 
w i th  bid opening on J u l y  1 4 ,  s p e c i f i c a l l y  contained t h e  
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51 p e r c e n t  s t anda rd ,  y e t  Northwest d i d  not ra ise  t h e  issue 
u n t i l  November 4. P r o t e s t s  based upon a l l e g e d  i m p r o p r i e t i e s  
i n  a s o l i c i t a t i o n  which a r e  apparent  p r i o r  t o  bid opening 
m u s t  be f i l e d  p r i o r  t o  b id  opening i n  o rde r  t o  be t ime ly .  
4 C.F.R. S 2 1 . 2 ( a ) ( l ) .  S i n c e  t h e  Ind ian  ownership s tandard  
t o  be a p p l i e d  was apparent  from t h e  IFB, a p r o t e s t  of t h e  
p r o p r i e t y  of t h i s  s tandard  was requi red  t o  be f i l e d  p r i o r  t o  
bid opening. S ince  t h i s  p r o t e s t  was f i l e d  not on ly  a f t e r  
t h e  award had been made, b u t  a f t e r  we received B I A ' s  r epo r t  
on t h e  p r o t e s t ,  we d i smis s  t h i s  a d d i t i o n a l  p r o t e s t  b a s i s  a s  
untimely.  

Northwest r eques t s  t h a t  i f  we f i n d  t h i s  p r o t e s t  b a s i s  
untimely, we cons ide r  it pursuant  t o  t h e  except ion  i n  o u r  
timeliness ru l e s  f o r  a p r o t e s t  t h a t  raises issues s ig -  
n i f i c a n t  t o  t h e  procurement system. - See 4 C.F.R. S 2 1 . 2 ( a ) .  
However, t h i s  except ion  i s  s t r i c t l y  construed and s p a r i n g l y  
used t o  prevent  t h e  t imeliness rules  from being rendered 
meaningless,  and we w i l l  invoke it only  i f  t h e  s u b j e c t  of 
t h e  p r o t e s t  concerns a matter of widespread in t e re s t  t o  t h e  
procurement community and involves  a matter t h a t  has  not - 
been considered on t h e  merits i n  p r i o r  dec i s ions .  Systems 
Research L a b o r a t o r i e s ,  I n c . ,  B-229968, Mar. 2 1 ,  1988, 88-1 
CPD 11 293.  Northwest ' s  p r o t e s t  does not f a l l  w i th in  t h i s  
except ion ,  s i n c e  t h e  BIA's  r e d e f i n i t i o n  of a n  Indian 
c o n t r a c t o r  i s  not  a procurement issue of widespread 
i n t e r e s t .  

General Counsel k 

4 B-2 32644 




